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THE EASTERN SNAKE PLAIN AQUIFER MITIGATION, RECOVERY
AND RESTORATION AGREEMENT FOR 2004

This agreement is enered into between the State of Idaho, spring users in the Thousand

Springs Reach of the Snake River, and the Magic Valley Ground Water District (MVGWD) and
the North Snake Ground Water Distiict (NSGWD). The term of this Agreement shall extend
from March 15, 2004 wntil March 15, 2005.

1. Legislative Commitments
A.  The Legislatre will direct the Natural Resource Issues Interim Committee to do
the following prior to the First Regular Session of the 58 Jdaho Legislature:

L

2.

Oversee and ensure that all State commitments set forth herein are

folfilled;

Develop short-term and long-term FHastern Snake Plain Aquifer (ESPA)

menagement goals and objectives together with standards to determine

whether the goals are being met, all of which are consistent with the prior
appropriation doctrine and state law.

Tnvestigate and make recommendations regarding water supply measutes

or projects that should he implemented to achieve the shori-term and long-

term goals and objectives, including but not limited to the following:

a. Review the study by the Idaho Department of Water Resources
(IDWR) on the “Feasibility of Large-Scale Managed Recharge of
the Eastern Snake Plain Aquifer System,” (December 1999) and
any other spplicable studies and do the following:

i. Reach agreement on what portions of the plans should be
pursued;

ii, Develop a process and time frame for resolving any
impediments to implementation of those portions of the
recharge plans to be pursued;

iii.  Develop recommendations for securing necessary funds for
those portions of the recharge plans to be pursued; and

jv.  Develop and implement steps necessary to obtain access to
faderal sites and facilities necessary for the portions of the
recharge plans to be pursned.

b. Investigate and make recommendations on the feasibility of
construction or acquisition of additional storage space, including
but ot limited to the State becoming a cooperating partner in the
rebuilding of Minidoka Dam.

Tnvestigate the extent of ground water depletions, which occur and have

ocenrred in the BSPA and make recommendations for reducing or

curtziling certain ground water depletions, including but not limited to the
following:

a. Develop recommendations to facilitate reductions or enrtailments
of certain ground water pumping by providing a permanent
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alternative surface water supply;
b. Develop recommendations for an ehanced (onservation Reserve
Program (CRP) set aside program;

¢. Develop tecommendations for purchase or acquisition of lands
having the most significant impact on spring flows;
d Develop a common database of facts and model runs which shall
serve as the basis for firture discussions; and
e. Other issues identified by the Commnittee,
Tnvestigate and make recommendations for augmenting spring flows,
including but not limited to a study of constmeting a pump back facility
from Clear Lake for providing water of requisite quality to Clear Lakes
springs acceptable to Clear Lakes and Clear Springs for fish production,
Study and recommend & method for funding implementation of the short-
term ESPA management goals and objectives, including but not lirited to
a water nse fee and use of state bonding authority.
Evaluste and make recommendations regarding legal mechanisms for
implementing administration of surface and ground water rights, including
but not limited to nse of ground water management 81¢as. Recognizing
that this agreement may protect ground water pumping by ground water
users who are meither signatories to this agreement nor membets of the
signatory ground water districts and who have not provided mitigation, the
committee will develop methods for ensuring full future participation of
a1l ground water users in any tnitigation efforts. )
The Commitiee shall meet on 2 monthly basis beginning on or before
April 15, 2004, The Committee shall establish milestones and establish
and oversee technical committees and stakeholder committees as
neceseary to effectuate the duties of the Committee, The Cormnmittee shall
maintain a record of each meeting and create quarterly reports available to

the public.

The Legislature will enact legislation during the 2004 Legislative Session to
create an Aquaculture Commission.

The Legislature will provide an FTE within the Department of Commerce in 2004
to assist agencies of the State of Idaho and water users affected by the decline m
the BSPA and spring flows to identify and obtain funding for programs and
projects for the recovery of the ESPA and restoration of spring flows. The
responsihilities of this position will include the following:

L.
2.

3

providing support and assistance to the Natural Resource Issves Interim
Comynittee a3 requested;

providing suppost and assistance to the Aquaculture Comimission in
carrying out its powers and duties; and

providing assisiance to water users and agencies of the state in identifying
and obtaining fimding for:

a finaneial relief for affected spring water users;

b. aquifer recharge projects;

c. projects to reduce ground water withdrawals; and
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d, projects for spring users to augment spring flows and water
deliveries.

D.  The Legislature will provide en Engineer Tech 1 FIE within the Department of
Water Resources in 2004 to assist the water masters for Water District Nos, 36A
and Water District 130 and to assist with the identification and evaluation of
alternatives to enhance the available spring flows.

E. State and federal fimding will be provided to conduct an independent study during
the 2004 calendar year to determine the feasibility of projects augmenting spring
flows for spring dependent sources. The study will include but not be limited to
determining whether currently unappropriated spring flows can be made available
to spring dependent water users and whether other surface supplies can be made
available to non-spring dependent water users to increase the availability of spring
flows for spring dependent water users.

F. The State will commit $300,000 during 2004 for development and
implementation of 4 long-term aquifer management plan. The State also will seek
federal cooperation and assistance in development of a long-term aquifer
management plan through the 2025 Grant Program and other funding sources,

G.  The Legislature will create a fund within the Department of Commerce to be used
for providing grant money to affected spring users to implement infrastructure
improvements to address spring water supply problems. Among other sources,
this fund will be anthorized to receive monies from water users causing depletions
to the ESPA. The Legislature will appropriate $500,000 during FY 2005 to this
fund Upon request of the permit holder, one of the projects to be finded is the
drilling of test wells to determine the feasibility of augmenting the water supply
for aquaculture uses in the Clear Springs area, If the project is pursned, the test
wells will be drilled on or before December 31, 2004, if protests to the pending
applications are resolved in a timely fashion and the permits are developed in
accordance with the filings. The State agrees to expedite the resolution of all
protests. Clear Lakes and Clear Springs agree to withdraw their respective
protests to the applications filed.

H,  The Legislature will appropriate $520,000 to the Idaho Water Resource Board in
FY 2004 to lease 40,000 acre-feet of storage water for providing replacement
water for delivery in Water District 130,

I The Legislatare will appropriate $500,000 to the Idaho Water Resource Board
loan fond. The Board will be authorized to loan up to $500,000 to the North
Qpake Ground Water District and the Magic Valley Ground Water District for
undertaking mitigation measures.

J. During the 2005 legislative session, the Legislature will review and take action on
recommendations from the Natural Resource Issues Interim Committee that are
the most beneficial and feasible.

2., Executive Branch Commitments

A.  The State will provide up to $300,000 in 2004 and $500,600 in 2005 consisting of
20 percent grants and 80 percent loans to ground water users to be used in
reducing ground water pumping through conversion to surface water supplies.

B.  Jn a collaborative effort with the existing technical advisory committes, IDWR
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will complete simulated runs of management scenarios  with  the
reformulated/recalibrated ESPA ground water model by December 2004,

IDWR will initiate a negotiated rulemaking process for review and modification
of the existing conjunctive management rules, as determined to be nesded and
appropriate,

The Department of Commerce will provide business assistance related to water
nsers in the Thousand Springs Reach. The main objective will be to seek business
solutions for water users impacted by the declining aquifer level and spring flows.
The Department of Agriculture will provide technical assistance to aquacultuze
interests in development of marketing strategies for aquaculture products.

The Govemor, by executive order, will reaffirm the amended moratoriym on
ground water development dated April 30, 1993 as it applies to the ESPA. IDWR
will take such actions as necessary to ensure compliance with the moratorium.
State agencies will provide technical and legal support for the Natural Resource
Issues Interim Committee and any subcommittees as requested.

The Executive Branch will cooperate as necessaty to implement the congressional
comrnitments set forth below.

3. State Congressional Commitments
Based upon conversations with staff of the Congressional delegation, the Congressional
delegation is prepared to undertake the following actions, with the understanding that
they can only guarantee best efforts and not the actual outcome of the efforts listed

below,
A

B.

C.

The Congressional delegation will seek to facilitate active federal participation

and assistance in resolving the ESPA crisls.

The Congressional delegation will assign staff to work with the Natural Resource

Tssues Interimn Committee.

The Congressional delegation will pursue the following:

1, Fnactment of the Agriculture Assistance Act of 2004 to provide drought
relief funds for aquaculture facilities affected by reduced ESPA and spring
water supplies;

2. Identifying other available federal finding sources and programs fo
facilitate implementation of projects to protect, maintain, and increase the
ESPA water supply, increase aquifer levels, reach gains and springs flows.
Funding for the following activities will be explored:

a. an enhanced CRP set aside program;

b. recharge projects;

c. incentives for permanent conversions from ground water irigation
systems to surface water irrigation systems; and

d. other measures ideptified by the Interim Natural Resource Issues
Commitiee.

3. Facilitate access to or acquisition of federal lands and facilities necessary
for managed rechatge.

4, Encourage the Bureau of Reclamation (BOR) to facilitate and expedite
efforts to implement 4 managed recharge program, including but not
limited to providing access to federal facilities for recharge.
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5. Encourage the BOR to study the feasibility of opemmng its Pilot Leasing
Program to BESPA ground water users.

6, Assist in obtaining ESA assurances through issuance of a new biologieal
opinion for the operation of Upper Snake River BOR Projects.

7. Encourage the BOR to add additional storage space as part of the
reconstruction of the Minidoka Dam.

4, Ground Water User Conunitments

A.
B.

Encourage and participate in Idaho legislative and executive commitments.
Coordinate distribution of 2004-2005 state funds described in section 2.A above
to convert eurrent ground water irrigated lands to surface water supply.

1. 2004 conversions estimated to be 4,700 acres in areas intended to benefit
Clear Lakes/Clear Springs spring and Billingsley Creek.

2, 2005 conversion goal of 3,000 acres.

Continue to provide technical participation and support to Technical Advisory

Committee.

Encourage and participate as appropriate in state/federal initiatives to facilitate

aguifer management, including but not limited to:

1. Access to federal facilities for water distribution;

2, Use of storage water for managernent/mitigation activities;

3 Aquifer recharge;

4, Drought relief legislation/fimds to qualifying spring users; and

5. Acteage reduction/conservation reserve legislation/fimds for ground water
irrigated acres.

Implement the following mitigation measures:

1. Provide up to 10,000 acre-feet of substitute surface water supply received
from the rental of storage water to Billingsley Creek water users via Sandy
Project/Pipeline to be docurnented through an IDWR. approved measuring
device(s);

2. Use best efforts to convey Northside Canal Company opetational spills to
the Sandy project into the Sandy pipeline;

3. Continue to provide surface water as substitute supply to 4,300 acres of
previously converted ground water irrigated acres in NSGWD;

4, Curtail ground water diversions on up to 3,000 acres in MVGWD and an
additional 4,700 acres in NSGWD in 2004;

3. Provide permanent alternate water supply to satisfy the Osborne delivery
call; and '

6. Restrict the season of use for irrigation diversions by ground water district
members from April 10 to October 31.

Provide § 1 million to spring user entity no later than July 15, 2004 for the benefit

of affected spring users subject to the following conditions:

L. This payment shall not create any expectation or precedent that the ground
water districts will make any firture payrmeonts;

2. State provides a $500,000 loan to the North Snake Ground Water District
and the Magic Valley Ground Water District;

5



APR. 5.2094

H,

3. Spring

A
B.

.

7+ 43AM ID ATTY GEN.MAT RES NO. 264 P.7

3. Spring user entity shall be responsible for allocating money among spling
users;

4. All pending delivery calls against the aquifer and conjunctive management
litigation are stayed and no further delivery calls against the aquifer will
be made from March 15, 2004 to March 15, 2003;

5, Payment or receipt of these funds shall not be deemed waiver of any
firture claime or defenses, or be deemed an admission against interest nor
shall it be used as evidence in any other procesding;

6. No curtailments, conversions or reductions in pumping beyond those set
forth above shall be required or sought from ground water users during the
term of this agreement; and

7. Apptoval of the ground water commitments and the state commitment to
rent 40,000 acre-feet of storage water as an effectively operating
mitigation plan.

Provide quarterly updates on actions taken throughout the term of the Agresment,

Ussr Coramitments

Encourage and participate in Idaho legislative and executive commitments.
Agree to: stay all pending delivery calls against the aquifer; to not make any
delivery calls against the aquifer or between water users from a single spring
source based upon the amount of water available from the spring source; to stay
Civil Case No. CV OC 0307551D; and to stay the administrative challenge of
IDWR’s Order Dissolving the Thousand Springs Ground Water Mapagement
Area from March 15, 2004 to March 15, 2005, This shall not prechide the
historical or agreed upon administration of water rights in accordance with state
law.

The present setting of the adjustable weir structure distributing water between
Clear Lakes and Clear Springs will remain in place, as determined by the wetr
stem height on March 15, 2004, until March 15, 2005, excepi that as spring flow
into the Westem Pool increases Clear Springs shall not be entitled to receive more
than 200 cfs, and as spring flow into the Western Pool decreases Clear Springs
shall continue to be entitled to receive a maximum of 200 ¢fs until the adjustable
weir is raised to the weir stem height existing on March 15, 2004, On March 13,
2005 the watermaster shall recommence delivery of water in accordance with the
applicable watermaster instructions. This weir setting agreement shall not create
any precedent for distribution of water from Clear Lakes Springs after March 15,
2003,

Spring users will form a legal entity to receive the payment from the ground water
stricts. This entity shall be empowered to perform all duties required by this
agreement, Membership in the legal entity shall be open to all affected spring
users,

Acceptance of payment under this agreement shall not preclude making a claim
for future payments.

6. General Provisions

A

The legal rights of all parties are preserved without limitation except as
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specifically provided it this Agreement,

B. This Agreement has been reached as the result of good faith negotiations for the
purpose of resolving legal disputes, inclnding pending litigation, and all parties
agree that 10 offers and/or compromises made in the covzse thercof shall be
construed as adnmissions against interest or be nsed in any legal proceedings,
except for the purpose of implementation and enforcement of this Agreement.

C.  The Agreement shall bind and inure to the benefit of the parties and their
Tespective SuccessoTs.

D.  This Agreement sefs forth all the covenants, promises, provisions, agreements,
conditions, and understandings between the parties and there are no covenants,
provisions, promises, agreements, conditions, or understandings, either oral or
written between them other than are herein set forth.

E. The provisions of this Agreement are not severable.

F. Headings appearing in this Agreement are inserted for convenience and reference
and shall not be construed as interpretations of the text.

G.  This Agreement shall not be extended or treated as an approved mitigation plan
after March 15, 2005, without agreement of all the parties to this Agreement.

H. This Agreement shall be effective until March 13, 2005.

L The parties represent and acknowledge that each of the undersigned ig authorized
to execute this Agreement on behalf of the party or parties they represent.

The parties have executed this Agreement on the date following their respective signafures.

FOR THE STATE OF IDAHO:

Date! 20, 200

DIRK KEMPTHORNE, ¢
(GOVERNOR




Water Agreement — State General Fund & Miscellaneous Revenna

ry 2004 Supplemental General

1 TP Dopartment of Commerce Fund

Aauaculture Developreat PFrofessicnas

Full-vear

Salary 45,008 Two oMLy 7.500

Benefits 16,509 Two months 2,800

Subtotal &B1,500 T WL T

OF 210% £, 200 Three morths 1,800

Tatal 84,300 11,508 2

1 FTP Department of Wator Hesowrces

Technical Enginesey 1

Full-yesr

Salary 4B, 600 Twe MONTRS 8,00

Benefits 17,000 Two mobths Z,8Q0

Subtotal 6L, 600 TR, w00

0z 210% f, 600 Three months 1,700

Total 73,2400 12,604 B

For Watcr Board to reat 49,900 acre feet (B13/%t)

Transfer to Water Management Fund 5520,000 c
Tocal 7Y 2004 Aupplemcontal 58544 500 D=(A-B+C)
TY 2005 Appropriation

1 FTP Department of Commerce

Aguaculture Develeocpnent Professional

S wyll-year

Salary 15,000

Benafits _____ 15,5900

Subtotat “TEL B0

DE @10% * G, 200

Subtatal = "Te7,700 E

Department of Commerce Grants fto affected spring users

Truatee and Benefit Payments 500, 400 I

Tceal — B5&7,700 G=(E+F}

1 FTP Department of Water Resourses

Technical Engineer 1

¥eli-yesr

Salary 48, 60D

Benelits 17,400

Subtotal TUTEL 0D

OE G10% 6, 503

Tetal TTTTI2,200 H

Spending authority to Planning and Techricsl Serviceas

To develop and impiement long-tarm mitigation plan

Miscellaneous Revenue rund 300,000

For Water Hoard to lean to Ground Water districts

Transfer to Revolving Dovelopment Fund $500,000 I

Toral FY 2003 Appropriation

300,000 $1,1329,300 4%1,439,9C0

GHaND 1OTAL FY 2004 & FY 200% $3C0, 000

Prepared by Legislatiwve Services
Bidget & Policy Analysis

52,684,450

J=(G+1-T)

51,584,400
XG4+l

3/17/0¢ 3:13 M




L. CEPARTMENT OF WATER RESOURCES: Management and Support Services HB 363 150101

FﬁﬁGRAE DESCHIPTION: Pravide manegemesnt and support services far departmental programs, while eslabfishing and prometing a

Soemyd state waber poicy.
FROGREAM SUMMARY: Y 1993 FY 1934 FY 155'5‘ EY 1596 FY 1998 Y 1985
BY. FUND SOLRCE Bctual &ctugl  Fotal Appro Request Sov Rec Approp
Genyeral 1,682,100 1452700 1284700 | 1326800 1425800 1.421,4m
Federal 5200 2 7mo 0 0 g ]
Other 163,900 252500 330800 320,200 3285,E00 325,100
TOTAL . 1,841,700 1,427,500 1 ;51 5,600 1,657 SO 1,752.500 1,746,500
| hanoe from Previols Year {19.1%;} 2249} C131% ) 2.6% 8.5% §.1%
BY BTANDARD DBJECT: _ ‘ '
Personnel Cost 635300 755,700 018,500 917,500 808 400 908, A0
Dpefaiing Expendhxes 279,100 383,500 388,600 452 400 415,400 442,400
Capitaé Outlay a.500 78,000 . §7.000 134,800 75,000 78,000
TiusbeevBenafit Payrments 820,000 212300 | 211,100 153,100 348,700 348,700
TOTAL _ 1BA1200 147700 1615600 | 1657EG0 1762500 17450
FTP o o 1820 18.00 100 | 10.00 1500 12,00
N
DECISION UNIT SUMMARY: . .
. Descilption. . : . FiP Geperal | Diedicated Federal Other - ‘Total
e e e B L R :
Espendiife Adusiments - [N 0 - o, o {27 500 (27,500
FY 1885 ESTIMATED EXPENDITURES 18900 1.284,700 n [ 4 03400, 4,588100
Bage Adjustments? - .- . 0.6 [77.500) R R & - {5600} (184,300
PRI M I T S B A BT T B Ny T T e AT TR T G API Lo ULk Ch MM 2 3
e e e e S N s e B B s Boas
Benelits © - 000 4000 oo 0 1,200 5,200
Replagemert Kerns 0.00 45,000 a 1] ! 45,000
Mon-Standard Adjustmetis a00 400 0 ¥ 17,500 18,000
Annuakzstions 0.00 1,300 o 0 400 1,700
Empleyee Compensatlon {CEC) 5% 000 34,700 & ] 9,300 45,000
FY 1392 PROGRAM MAINTENAMCE 12,00 1,184,500 o (] 325,180 1,515,700
Program Enhancaments: '
1. Spstream, Plow Ciaim Fees 0.00 720,500 _ o 1) 1] 226,800
: tr T T ek 3 raate ST TATS tu!ﬂl:i‘-’;“—p‘ ek ;3::;‘.:....»«”“ ”“ﬁi?ﬂlﬁﬁié:n&ﬂ:fﬁﬁgiﬁi n y

E o e
et it ace

T =
AR I e g ‘G Fnre ig b b
£ At Ged SR i

P BTy T R L T L R L TS ¥ ARG
% Chg From FY 95 Oniginat Approp. 1W0.6%
% Change From Bzso Ql 28% P bR 28.4%

™ v g j
‘kyi Oltrer Leqislation: SB 1260 bransferrad $+,000,000 from bhe Grneral Fund Surphus ink the Water Management Fund, which s a special
gu.r{f project fund under the Water Resowrees Board, and which is perpetually sppropriated. The intent of the legislatlan was to direct e Boand
to purchass ¢p to 300,000 ace fest of water for the putposs of execuling an artificial racharge of the Snake River Adquifer, 3t an
approximate cost of $045,000, Also included in the bl was 3 section earmarking 355,000 of the total for a Bear River Dam koation sie
shdy. Any umspent ad unencieribered halances of this $1,000,000 o June 30, 1995 will be ratuned Io the General Fimd,

- [E¥ 1886 ARPROPRIATION:
Furst Netad Ee Peis Cowis Dper Exp CapOut  TiE Pymts  Lump Sum TOTAL

S 0T 00 Senoral 1350 829,500 326,200 45,000 348,700 ) 1,421,400
O €125-00 Indfireet Cost Rec 2.20 210,800 23,200 H,00G 1] ° 325,100
Totl 19.00 508,400 412,400 75000 348,700 o 1,745, 500
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